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COMMONWEALTH OF VIRGINIA

CONTRACT BETWEEN OWNER AND CONSTRUCTION MANAGER (“CM”) 

FOR Part 1 – Pre-Construction Phase Services


This Contract dated this [day] day of [month, year] is between [insert name of agency] ("Owner") and [insert name of CM at Risk] (hereinafter called the " Construction Manager " or "CM" ) and is binding among and between these parties as of the date of the Owner's signature.






R E C I T A L S
1.
The legal address for the Owner and for the CM which are the addresses for delivery of Notices and other project documents are as follows:

Owner

-


Attn

-


Address
-


City, State, Zip
-


Telephone
- 



Fax
-
E-mail address
-


CM at Risk 
-


Attn

-


CM’s License Number-   
Address
-



City, State, Zip
-


Telephone
- 



Fax
- 

E-mail address
-


FEIN/SSN:

Virginia Contractor's License # -


SCC ID #:

2.
The Owner contemplates development of the following project ("Project") identified as:

Project Title

-

Project Code (PC #)
-

             General Project Description -

PRE-CONSTRUCTION SERVICES ONLY – Provide limited pre-construction 
services as a Construction Management firm for the design and construction of [enter project description] and that the project is anticipated to be complete by [enter date].
3.
After competitive negotiation pursuant to the Virginia Public Procurement Act and the procedures adopted by the Secretary of Administration on March 28, 2012 the Owner has selected above-named CM to perform the Part 1 – Pre-Construction Phase Services for the above-described Project.  
4.
The Owner authorizes the CM to perform only the Pre-Construction Phase Services under this Part 1 - Pre-Construction Phase Services Contract.  Authorization to perform the Part 2 - Construction Phase Services Contract is subject to and contingent upon (a) the CM’s satisfactory performance of the services authorized under this Contract; (b) the Owner and the CM reaching agreement on the Guaranteed Maximum Price for the Construction Phase of the Project; and (c) both parties executing the Part 2 – Construction Phase Services’ Contract.

5.
The CM agrees to provide the Part 1 - Pre-Construction Phase Services for the Project under the terms and conditions set forth in this Contract, in the attached documents and in any other Contract Documents. The CM further agrees to provide its proposal for the Project Guaranteed Maximum Price and to negotiate with the Owner in good faith to provide Part 2 - Construction Phase Services for the Project.
6.
The CM understands and agrees that the total construction budget amount established for the Part 2 -Construction Phase of the Project shall not exceed [insert amount in words and numbers] DOLLARS.
NOW THEREFORE, in consideration of the Recitals set forth above, and good and valuable consideration as set forth below, the parties agree as follows:

1.
STATEMENT OF WORK: The CM shall furnish all labor, materials, and equipment and perform all responsibilities of the CM under this Contract for the Pre- Construction Phase Services described in the Attachment “B” and as generally described above in strict accordance with the Contract Documents and, further, shall provide its proposal for the Project Guaranteed Maximum Price (GMP) and negotiate with the Owner in good faith to reach agreement for providing the Construction Phase services for the Project.
2.
CONTRACT DOCUMENTS: This Contract shall consist of the following: 

-
This Contract Between Owner and CM(Form CO-9 CM Part 1);

-
Attachment A, the Terms and Conditions for Part 1 Pre-Construction Phase Services Contract;

-
Attachment B, the Scope of Services dated [insert date];


-
Attachment C, the RFP response submitted by the CM at Risk dated [insert date]; 


-
Attachment D, eVA Vendor Registration Requirements.
-
[insert other documents as necessary]
All of these documents are incorporated herein by reference.

3.
TIME FOR COMPLETION:  The work shall be commenced on [insert date] and shall be completed no later than [insert date].  After further review and after completion of the CPM schedule required by the Scope of Services, the CM may propose schedule amendments for consideration by the Owner.  The work under Part 1 shall be completed when the parties execute the Part 2 - Construction Phase Services Contract, or when the parties mutually agree that the Part 1 Services have been provided and a GMP cannot be agreed upon, or when this Contract is terminated as provided in Section P of the Terms and Conditions for the Part 1 - Pre-Construction Phase Services Contract (Attachment “A”).  
4.
COMPENSATION TO BE PAID TO THE CM: The Owner agrees to pay and the CM agrees to accept as just and adequate compensation for the performance of the responsibilities of the CM under this Contract in accordance with the Contract Documents the sums and Guaranteed Maximum Price Amounts as follows:
A. For Part 1 - Pre-Construction Phase Services: The Lump Sum Amount of [insert amount in words]  DOLLARS ([insert amount in numbers])
B. For Reimbursable Expenses:  The following items (if any), which are described in greater detail in the Scope of Services, shall be paid for as reimbursable expenses in accordance with the Terms and Conditions for Part 1 - Pre-Construction Phase Services Contract (Attachment “A”).
a. [enter expense type]

b. [enter expense type]
The contract amount includes an estimated or budgeted amount of [enter amount in words and numbers] for the reimbursable expense items.  The Contract Amount shall be adjusted upward or downward by Change Order to reflect the actual amounts approved for reimbursement. 

TOTAL CONTRACT AMOUNT: [enter amount in words and numbers: Part 1 - Pre-Construction Phase Services amount + reimbursable expenses budgeted amount]
5.
 eVA Vendor Registration:  The CM shall be a registered vendor in eVA.  See Attachment “D”, eVA Vendor Registration Requirements. 
GCPay: Contract payments shall be made through GCPay. Go to www.dgs.virginia.gov/deb to see the fee schedule and the instructions on how to process pay applications. 

6.
PROJECT FAMILIARITY: 
 The CM shall visit the project site, review the project documents, and coordinate with the Owner and A/E and fully familiarize itself with the project requirements.
7.  
DEBARMENT AND ENJOINMENT: By signing contract, the undersigned certifies that this Contractor or any officer, director, partner or owner is not currently barred from bidding on contracts by any Agency of the Commonwealth of Virginia, or any public body or agency of another state, or any agency of the federal government, nor is this Contractor a subsidiary or affiliate of any firm/corporation that is currently barred from bidding on contracts by any of the same.
IN WITNESS WHEREOF, the parties hereto on the day and year written below have executed this agreement in three (3) counterparts, each of which shall, without proof or accountancy for the other counterparts, be deemed an original thereof.

For the CM AT RISK:

   For the OWNER:
By:  _______________________________
        By:  _______________________________
(signature in ink)               (date)

(signature in ink)

(date)
        _______________________________

    _______________________________



(typed name)



       (typed name)

       _______________________________

    _______________________________



(typed title)



          (typed title)

Attest:





Attest:

        _______________________________
                _______________________________

(signature in ink)
         (date)

 (signature in ink)
 (date)

Attachments:

1. 
Attachment “A” - Terms and Conditions for the Part 1 - Pre-Construction Phase Services
 Contract
2.
Attachment “B” - Scope of Services
3.
Attachment “C” - The RFP response submitted by [insert company name];
4.   Attachment “D” - eVa Vendor Registration Requirements
5.   [enter other documents as necessary]
Attachment A – Terms and Conditions for the Part 1 - Pre-Construction Phase Services Contract
DEFINITIONS:  Whenever used in these Terms and Conditions for the Part 1 - Pre-Construction Phase Services, the following terms have the meanings indicated, which are applicable to both the singular and plural and the male and female gender thereof:

Agency: The Agency, institution or department which is a party to the Contract.  For purposes of the Contract, the term Owner shall include such Agency, whether or not the Agency owns the site or the building. 

Architect, Engineer, Architect/Engineer or A/E: The term used to designate the Architect and/or the Engineer that contracts with the Owner to provide the Architectural and Engineering services for the Project.  The A/E is a separate contractor and not an agent of the Owner.  The term includes any associates or consultants employed by the A/E to assist in providing the A/E services. 

Change Order: A document (Form CO-11) issued on or after the effective date of the Contract, which is agreed to by the CM/GC and approved by the Owner, and which authorizes an addition, deletion or revision in the responsibilities of the CM under this Contract, including any adjustment in the Contract Price and/or the time for completion.  A Change Order, once signed by all parties, is incorporated into and becomes a part of the Contract.

Code of Virginia: 1950 Code of Virginia as amended.  Sections of the Code referred to herein are noted by   (§ xx-xx).

Construction: The term used to include new construction, reconstruction, renovation, restoration, major repair, demolition and all similar work upon buildings and ancillary facilities, including any draining, dredging, excavation, grading or similar work upon real property. 

Construction Manager, Construction Manager At Risk, or CM:  The person, firm, or other legal entity with whom the Owner has entered into a contractual agreement to provide all services for the Project for the agreed fees.  The CM is a “Contractor” as that term is used in the Contract Documents or as used in the Virginia Public Procurement Act or any other laws, codes, rules or regulations applicable to the Contract or the Project.
Contract:  The Contract between Owner and Construction Manager for Part 1 - Pre-Construction Phase Services (CO-9CM(1)), also referred to as the “Phase 1 Contract”.
Contract Price: The total compensation payable to the CM for performing the Preconstruction Services, subject to modification by Change Order.  For the Phase 1 Contract, it is the agreed stipulated or fixed fee specified therein.  
Contractor:  Contractor shall mean the CM, unless the context dictates otherwise.

Day(s): Calendar day(s) unless otherwise noted.

Drawing:  A page or sheet which presents a graphic representation, usually drawn to scale, showing the technical information, design, location, and dimensions of various elements of the Project.  The graphic representations include, but are not limited to, plan views, elevations, transverse and longitudinal sections, large and small scale sections and details, isometrics, diagrams, schedules, tables and/or pictures.

Final Payment: The final payment that the CM receives pursuant to the applicable provisions of Section K, except in the event no final payment is made due to termination of the Contract under either Section P. In the event of a termination for cause, the Final Payment shall be when the termination became effective. In the event of a termination for convenience, the Final Payment shall be either the payment of compensation for termination that the CM receives according to the provisions of Section P, or the Owner’s determination that no compensation for termination is due the CM under Section P, as the case may be. 

Notice: All written notices, including demands, instructions, claims, approvals and disapprovals, required or authorized under the Contract Documents.  Any written notice by either party to the Contract shall be sufficiently given by any one or combination of the following, whichever shall first occur: (1) delivered by hand to the last known business address of the person to whom the notice is due; (2) delivered by hand to the person's authorized agent, representative or officer wherever they may be found; or (3) enclosed in a postage prepaid envelope addressed to such last known business address and delivered to a United States Postal Service official or mailbox.  Notice is effective upon such delivery.  All notices to the Owner should be directed to the Project Manager.  

If the Owner and the CM agree in writing that Notices transmitted by Facsimile (Fax) or e-mail are acceptable for the Project, such Notice shall be transmitted to the Fax number or e-mail address listed in the agreement and shall have a designated space for the Fax or e-mail Notice recipient to acknowledge his receipt by authorized signature and date.  The Fax or e-mailed Notice with authorized signature acknowledging receipt shall be Faxed or e-mailed back to the sender.  The Fax or e-mailed Notice shall be effective on the date it is acknowledged by authorized signature.  All Fax or e-mailed Notices shall also be sent by hard copy, which shall be effective upon delivery, as provided herein.  Notice shall be effective upon the date of acknowledgment of the Faxed or e-mailed Notice or the date of delivery, whichever occurs first. 

Owner:  The public body with whom the CM has entered into a contractual agreement and for whom the work or services is to be provided.  The term "Owner", as used herein, shall also mean the Agency.

Person: This term includes any individual, corporation, partnership, association, company, business, trust, joint venture, or other legal entity.

Project:  The term used to refer to the Project identified in the Contract. The entire Project encompasses two phases: (1) the Pre-Construction Phase and (2) the Construction Phase. Also, the term used instead of the specific or proper assigned title of the entire undertaking which includes, but is not limited to, the responsibilities of the CM under this Contract as described by the Contract Documents.

Project Manager:  The Project Manager as used herein shall be the Owner's designated representative on the Project.  The Project Manager shall be the person through whom the Owner generally conveys written decisions and notices.  All notices due the Owner and all information required to be conveyed to the Owner shall be conveyed to the Project Manager.  The scope of the Project Manager's authority is limited to that authorized by the Owner, who shall provide written information to the CM defining those limits.  Upon receipt of such information, the CM shall be on notice that it cannot rely on any decisions of the Project Manager outside the scope of his authority.  Nothing herein shall be construed to prevent the Owner from issuing any notice directly to the CM.  The Owner may change the Project Manager from time to time and may, in the event that the Project Manager is absent, disabled or otherwise temporarily unable to fulfill his duties, appoint an interim Project Manager.
Site: Shall mean the location at which the Project is to be constructed. 
Subcontractor:  A person having a direct contract with the CM or with any other Subcontractor for the performance of the CM’s responsibilities under this contract.  
GENERAL

A.
CONSTRUCTION AND PROFESSIONAL SERVICES MANUAL:   This Contract is subject to the provisions of the Commonwealth of Virginia 
Construction and Professional Services Manual (CPSM) as well as any policy, rules, guidelines, or procedures and any revisions thereto, which are hereby incorporated into this Contract in their entirety.  A copy of the manual is normally available for review on the DGS Website at:




https://bcom.dgs.virginia.gov
B.
 SEVERABILITY:  If any provision of this Contract shall be held invalid by any court of competent jurisdiction, such holding shall not invalidate any other provision. 
C. 
PROJECT IDENTIFICATION:   All correspondence, invoices, memoranda, submittals and other documents related to this Project whether generated by the Owner, the A/E, the CM, or others should be identified at the beginning of the document with the eleven digit (XXX-XXXXX-XXX) Project Code Number. Additional identification such as a job number, purchase order number or such may also be shown at the generator's option.

D. 
APPLICABLE LAW AND COURTS:   This Contract shall be governed in all respects by the laws of the Commonwealth of Virginia, and any litigation with respect thereto shall be brought in the courts of the Commonwealth, as provided under Virginia law.  In performing the responsibilities of the CM under this Contract, the CM shall comply with applicable Federal, State, and Local laws and regulations. The Contractor shall assure that all Subcontractors and tradesmen who are involved in completing the responsibilities of the CM under this Contract on the project are properly licensed by the Department of Professional and Occupational Regulation as required by Code of Virginia Title 54.1, Chapter 11, Articles 1 and 3 and by applicable regulations.

If the CM violates laws or regulations that govern the Project, the CM shall take prompt action to correct or abate such violation and shall indemnify and hold the Owner harmless against any fines, penalties, losses, costs and/or expenses that result from such violation. To the extent that such violation is the result of negligence or other actionable conduct of the CM, the CM shall indemnify and hold the Owner harmless against any third party claims, suits, awards, actions, causes of action or judgments, including but not limited to attorney's fees and costs incurred thereunder, that arise or result from such violation.
E.
ANTI-DISCRIMINATION:   The CM at Risk shall conform to the provisions of the Federal Civil Rights Act of 1964, as amended, as well as the Virginia Fair Employment Act of 1975 as amended, where applicable, the Virginians With Disabilities Act, the Americans With Disabilities Act, and § 2.2-4311 of the Code of Virginia, the Virginia Public Procurement Act.

§ 2.2-4311 requires that in every contract over $10,000 the provisions in 1. and 2. below apply:

"1. During the performance of this Contract, the Contractor agrees as follows:
a. The Contractor will not discriminate against any employee or applicant for employment because of race, religion, color, sex, national origin, age, disability, or other basis prohibited by state law relating to discrimination in employment except where there is a bona fide occupational qualification reasonably necessary to the normal operation of the Contractor.  The Contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this nondiscrimination clause.

b. The Contractor, in all solicitations or advertisements for employees placed by or on behalf of the Contractor, will state that such Contractor is an equal opportunity employer.

c. Notices, advertisements, and solicitations placed in accordance with Federal law, rule, or regulation shall be deemed sufficient for the purpose of meeting the requirements of this section.

2. The Contractor will include the provisions of the foregoing paragraphs a, b, and c in every subcontract or purchase order over $10,000, so that the provisions will be binding upon each subcontractor or vendor."
F.
ETHICS IN PUBLIC CONTRACTING   (§ 2.2-4367 - 4377, Code of Virginia):

The Offeror certifies that its offers are made without collusion or fraud and that it has not offered or received, nor will it offer or receive, any kickbacks or inducements from any other bidder, supplier, manufacturer, or subcontractor in connection with this project.  The Offeror has not, and will not, confer on any public employee having official responsibility for this procurement transaction any payment, loan, subscription, advance, deposit of money, services, or anything of more than nominal value, present or promised, unless consideration of substantially equal or greater value was exchanged.

G.
IMMIGRATION REFORM AND CONTROL ACT OF 1986:   The contractor shall not, during performance of this Contract, employ illegal alien workers or otherwise violate the provisions of the Federal Immigration Reform and Control Act of 1986.

H.
DEBARMENT/ENJOINMENT STATUS:   By signing this agreement the CM certifies that it is not currently debarred or enjoined from submitting proposals or bids on contracts by any agency of the Commonwealth of Virginia, nor is it an agent of any person or entity that is currently debarred from submitting proposals or bids on contracts by any agency of the Commonwealth of Virginia.

I.
ANTITRUST:   By entering into a contract, the CM at Risk conveys, sells, assigns, and transfers to the Commonwealth of Virginia all rights, title, and interest in and to all causes of the action it may now have or hereafter acquire under the antitrust laws of the United States and the Commonwealth of Virginia, relating to the particular goods or services purchased or acquired by the Commonwealth of Virginia under said Contract.

J.

AUTHORIZATION TO TRANSACT BUSINESS: The Contractor certifies that, if it is organized as a stock or nonstock corporation, limited liability company, business trust, or limited partnership or registered as a registered limited liability partnership, it is authorized to transact business in the Commonwealth as a domestic or foreign business entity if so required by Title 13.1 or Title 50 of the Code of Virginia, or as otherwise required by law, and shall not allow its existence to lapse or its certificate of authority or registration to transact business in the Commonwealth, if so required under Title 13.1 or Title 50, to be revoked or cancelled at any time during the term of the Contract.  The Contractor understands and agrees that the Owner may void this Contract if the Contractor fails to comply with these provisions. 

K.
PAYMENTS: The following procedures are established in conformance with the Virginia Public Procurement Act (VPPA), § 2.2-4300 thru § 2.2-4377, Code of Virginia as amended, and, in particular § 2.2-4347 - 4356, which is referred to as the Prompt Payment Act.

1.
Owner's Payment to CM
a.
Invoices for items or services ordered, delivered and accepted by state agencies shall be submitted by the CM through GCPay as required in the Contract or direct to the payment address shown on the Contract.  All invoices shall show the state contract or purchase order number, the project code number, and the social security number, SSN, (for individuals) or the federal employer identification number, FEIN, (for proprietorships, partnerships, and corporations) of the CM.  

The invoice shall generally itemize or show a breakdown of the various phases or parts of the Total Contract Amount, the value of the various phases or parts, the previously invoiced and approved amounts for payment, and the amount of the current invoice.  Invoices for reimbursables shall include documentation of costs for which reimbursement is sought.  Invoices for work being performed on an hourly rate basis shall show the technical classifications, names of the persons performing the work, manhours expended, marked up hourly rates for the classification, and the extended cost amount.
b.
Any payment terms requiring payment in less than 30 days will be regarded as requiring payment 30 days after invoice or delivery, whichever occurs last.  This shall not affect offers of discounts for payments in less than 30 days, however.

c.
All goods or services provided under this Contract or purchase order shall be billed by the CM at the Contract Price or at the unit pricing shown on the schedule attached to the Contract.

d.
The following shall be deemed the date of payment: 

-
the date of postmark in all cases where payment is made by mail, or 

-
the date of offset when offset proceedings have been instituted as authorized under the Virginia Debt Collection Act.

e.
Interest shall accrue on all amounts owed by the Owner to the CM which remain unpaid seven (7) days following the Payment Date.  Said interest shall accrue at the discounted ninety day U.S. Treasury bill rate as established by the Weekly Auction and as reported in the publication entitled The Wall Street Journal on the weekday following each such Weekly Auction.
f.
No interest shall accrue when payment is delayed because of a dispute between the Owner and the CM concerning the amount due the CM.  

2.
CM's Payment to Subcontractors (§ 2.2-4354, Code of Virginia): 

a.
The CM is hereby obligated:

(1)
To pay the subcontractors within seven (7) days of the CM's receipt of payment from the Commonwealth for the proportionate share of the payment received for work performed by the subcontractor under the contract; or

(2)
To notify the Owner and the subcontractor, in writing, of the CM 's intention to withhold payment and the reason.

b.
The CM is obligated to pay the subcontractor interest at the rate of one percent per month (unless otherwise provided under the terms of the contract) on all amounts owed by the CM that remain unpaid seven (7) days following receipt of payment from the Commonwealth, except for amounts withheld as stated in b. above.  The date of mailing of any payment by U. S. Mail is deemed to be payment to the addressee.  These provisions apply to each sub-tier CM performing under the primary contract.  A CM's obligation to pay an interest charge to a subcontractor may not be construed to be an obligation of the Commonwealth.

L.
ASSIGNMENT OF CONTRACT:
The Contract, and any right of action against the Commonwealth arising from or related to the Contract, shall not be assignable by the CM in whole or in part without the written consent of the Commonwealth.

M.
CHANGES TO THE CONTRACT:
Changes can be made to the Contract in any one of the following ways:

1.
The Owner may order changes within the general scope of the Contract at any time by written notice to the CM.  The CM shall be compensated for any additional costs incurred as the result of such order and shall give the Owner a credit for any savings.  Said compensation shall be determined by one of the following methods:
a. By mutual agreement in writing between the parties on a lump sum amount; or
b.
By ordering the CM to proceed with the work and to keep a record of all costs incurred and savings realized.  A markup for overhead and profit may be allowed if provided by the pricing or fee schedule negotiated and included in the Contract.  The same markup shall be used for determining a decrease in price as the result of savings realized.  The CM shall present the Owner with all vouchers and records of expenses incurred and savings realized.  The Owner shall have the right to audit the records of the CM as it deems necessary to determine costs or savings.  Any claim for an adjustment in price under the provision must be asserted by written notice to the Owner within thirty (30) days from the date of receipt of the written order from the Owner.  If the parties fail to agree on an amount of adjustment, the question of an increase or decrease in the Contract price or time for performance shall be resolved in accordance with the disputes provisions of the Commonwealth of Virginia Construction and Professional Services Manual.  Neither the existence of a claim or a dispute resolution process, litigation, or any other provision of this Contract shall excuse the CM from promptly complying with the changes ordered by the Owner or with the performance of the Contract generally.
2.
The parties may agree in writing to modify the scope of the Contract.  An increase or decrease in the price of the Contract resulting from such modification shall be agreed to by the parties as a part of their written agreement to modify the scope of the Contract.

N.
AUDIT:  The CM, by signing the Contract, agrees to retain all books, records, and other documents relative to the Contract for five (5) years after Final Payment, or until audited by the Commonwealth of Virginia, whichever is sooner.  The Owner, its authorized agents, and/or State auditors shall have full access to and the right to examine any of the materials during said period.

The CM at Risk shall provide documentation subject to audit for all requests for payment for services provided on a cost reimbursement basis or an hourly rate or unit price basis.  Compensation paid to the CM at Risk on these bases is subject to adjustment based on the results of the audit.

O.
DEFAULT: In case of failure to deliver services in accordance with the Contract terms and conditions, the Commonwealth, after due written notice, may procure them from other sources and hold the CM responsible for any resulting additional purchase and administrative costs.  This remedy shall be in addition to any other remedies which the Commonwealth may have.

P.
TERMINATION OF CONTRACT:  

General:  The Owner may terminate the Contract for cause or for convenience after giving written notice to the CM as described below.  The written notice shall include a statement of reasons for the termination.  

Termination for Cause:  If the CM should substantially breach the Contract or fail to perform the services, or any portion thereof, required by the Contract, the Owner may terminate the Contract for cause by giving written notice as set forth above or may give the CM a stated period of time within which to remedy its breach of contract.  If the CM shall fail to remedy the breach within the time allotted by the Owner, the Contract may be terminated by the Owner at any time thereafter upon written notice, effective immediately upon receipt.  The Owner's forbearance in not terminating the Contract shall not constitute a waiver of the Owner's right to terminate in the future for similar breaches or failures to perform.  If the Contract is terminated for cause, the CM at  shall be responsible for all damages incurred by the Owner as a result of the CM's breach of contract or failure to perform, including but not limited to, all costs and expenses incurred in securing a replacement CM to fulfill the obligations of the Contract.

Any termination by the Owner for default, if determined by a court of competent jurisdiction not to have been justified as a termination for default, shall be deemed a termination for the convenience of the Owner.

Termination for Convenience:  The Owner may terminate the Contract in whole or in part for convenience by delivering to CM a written notice of termination as set forth above, specifying the extent to which performance under the Contract is terminated and the effective date of the termination.  Upon receipt of such notice, the CM must stop work, including but not limited to work performed by subcontractors and consultants, at such time and to the extent specified in the notice.  

If the Contract is terminated for convenience, the CM shall be entitled to those fees earned for  work performed in accordance with the Contract prior to the notice of termination.  Thereafter, the CM shall be entitled to any fees earned for work not terminated, but shall not be entitled to lost profits for the portions of the Contract which were terminated.  The CM will be compensated for reasonable costs or expenses for delivery to the Owner of the products of the services for which the CM has or will receive compensation.

Delivery of Materials:  Any termination shall not relieve the CM of the obligation to deliver to the Owner all products of the services for which the CM has been or will be compensated, including, but not limited to, the drawings and specifications, copies of CADD files, cost estimates, calculations, and analyses.  Unless otherwise agreed to in writing, the CM shall deliver the materials to the Owner within thirty (30) days of receipt of the notice of termination.  Failure to do so shall result in the withholding of final payment and shall constitute a material or substantial breach of contract.

Compensation Due the CM:  When the CM is terminated for convenience, the following method shall be utilized in computing amounts due the CM  for services prior to termination:

•
If terminated prior to completion of the Part 1, Preconstruction Services Phase, the amount due shall be a negotiated amount based on the portion of services provided versus the services not completed.

•
If terminated at the completion of the Part 1, Preconstruction Services Phase, the amount due shall be the cumulative total of the fees for the services completed according to the Contract. 

•
Payment for the Additional Services portion of the fee, if any, shall be any portion of those services provided up through the notice of termination. 

•
Payment for the Reimbursable Expenses, if any, shall be based on approved reimbursable expenses incurred up through the notice of termination.

The CM shall submit invoices for all such amounts in accordance with the normal billing process, but in no event later than 60 days after the last work is performed.  All amounts invoiced are subject to deductions for amounts previously paid or for amounts due the Owner.
Q.
CONTRACTUAL DISPUTES (§2.2-4363, Code of Virginia)


The Owner's Dispute Resolution Procedures shall apply if in writing and if attached to the Contract.  If not, the following procedures shall apply:


CM claims for additional compensation, whether relating to additional services, delay or other, shall be submitted in writing, no later than sixty (60) days after final payment; however, written notice of the CM's intention to file such claim must be given to the Owner's Project Manager at the time of the occurrence or beginning of the work upon which the claim is based.  The filing of a timely notice is a prerequisite to recovery under this Section. The Owner shall provide the CM written notice of receipt of the CM’s written claim for additional compensation or the CM’s written notice of intent to file such a claim within thirty days of receipt of the CM’s notice or claim. Although the CM may be required to submit certain classes of claims prior to final payment, and the CM is not prevented from filing claims during the pendency of the work, the Owner shall not be obligated to render a final written decision on any claim until after final payment.  All claims shall be submitted along with all practically available supporting evidence and documentation.


No written decision denying a claim or addressing issues related to the claim, if rendered prior to final payment, shall be considered a denial pursuant to this Section unless the written decision makes express reference to this Section and is signed by the Agency head or his designee.   The CM may not institute legal action prior to receipt of the Owner's final written decision on the claim unless the Owner fails to render such a decision within ninety (90) days of submission of the claim or within ninety (90) days of final payment, whichever is later.  


The decision of the agency head or other signatory on the Contract shall be final and conclusive unless the CM within six (6) months of the date of the final decision on a claim, initiates legal action as provided in §2.2-4364, Code of Virginia.  Failure of the Owner to render a decision within 90 days shall not result in the CM at Risk’s being awarded the relief claimed nor shall it result in any other relief or penalty.  The sole result of the Owner's failure to render a decision within 90 days shall be the CM's right to immediately institute legal action.  No administrative appeals procedure pursuant to §2.2-4365, Code of Virginia, has been established for contractual claims under this Contract. 

R.
INFORMAL ALTERNATIVE DISPUTE RESOLUTION (§2.2-4366, Code of Virginia)

In the interest of successful completion of the project, disagreements and disputes should be resolved as soon as possible.  To assist in resolving these disputes, the Director, Division of Engineering and Buildings, offers agencies and CMs an impartial Dispute Hearing Panel of 1 or more persons to perform an “Informal Alternative Dispute Resolution.”  The Owner and the CM may choose to resolve their claims against one another by Appeal to the Director, Division of Engineering and Buildings ("DEB"), under the provisions of this “Informal Alternative Dispute Resolution” procedure in lieu of instituting legal action.  If the Owner and the CM both choose to avail themselves of this service, the following stipulations shall apply:

-
The Owner and the CM must both agree to pursue this process and each submit their “Application for Informal Alternative Dispute Resolution”

-
The Director, DEB, will review the Applications and advise both parties of dates available for a hearing or deny the Application for a Hearing

-
The Director, DEB, will assemble a Dispute Hearing Panel comprised of persons with expertise in the topics being disputed

-
Each party will be represented by its personnel with knowledge of the facts related to the dispute.  Neither party will be allowed Legal Counsel at the hearing.  

-
The Panel will review the Application and facts presented by each party prior to the Hearing.    

-
Each party will be given the opportunity to present its position and factual data on each item in dispute.  Information shall be concise.

-
The Hearing Panel will ask questions as appropriate and facilitate discussions toward an agreeable solution.  

-
If the parties do not agree on a solution during the hearing, the Hearing Panel thru the Director, DEB, will render an opinion on the proper resolution of the dispute. 

-
It is intended that the hearing be efficient and last no more than one day. 

-
The cost of this service will be based on the time charged to the Dispute Hearing Panel multiplied by the hourly rates for the panel.  The cost will be divided and charged equally to the Owner and to the CM, unless both parties agree to other arrangements and notify the Director, DEB, prior to the hearing.

The “Application for Informal Alternative Dispute Resolution Procedure” shall contain the following information:

-
CM Name

-
Owner Name





-
Project Name and Project Code Number







-
List of Items in Dispute
(The CM and the Owner shall each submit a list of the items in dispute with its summary of the pertinent facts in the dispute.)

-
Value of the items or work disputed (in dollars):  $____________

-
Documents and narrative that present the facts as the Applicant sees them for each disputed item 

-

Proposed Solution or Relief Sought

-
Signature of the applicant (Chief Facilities Officer for the Owner or the Contract Signature Authority for the CM)
S.
PROHIBITION OF ALCOHOL AND OTHER DRUGS AT WORKPLACE


The Commonwealth of Virginia seeks to establish and maintain a work environment free from the adverse effects of alcohol and other drugs.  The adverse effects of alcohol and other drugs create a serious threat to the safety and welfare of all personnel at the jobsite, to jobsite safety in general, to worker productivity and quality of workmanship, and to the project schedule.


In conformance with §2.2-4312, Code of Virginia, the CM shall establish a written policy to maintain and enforce a drug-free workplace, to specify actions that will be taken against persons for violations of the policy, and to require that such policy be binding on each of its consultants, subcontractors, and suppliers performing work on the Contract.  


The CM’s policy shall prohibit the following acts by the CM, its employees, subcontractors, consultants and suppliers while performing services under the terms of the Contract:
1.
The unlawful or unauthorized manufacture, sale, distribution, dispensation, possession, or use of marijuana or other drugs (except the possession and use of medically prescribed drugs for legitimate medical purposes) in the workplace or at the construction site;

2.
The unlawful or unauthorized manufacture, distribution, dispensation, or use of alcoholic beverages in the workplace or at the construction site during hours of work;

3.
The impairment of a person in the workplace, or at the construction site, related to the use of alcohol, marijuana, or other drugs including impairment from prescription drugs.


The CM shall post a copy of this policy in a conspicuous place at the workplace and assure that all personnel, including potential hires, are advised of the policy.  A violation of this policy will be recognized as a breach of contract and may result in termination of the Contract.


For the purposes of this section, "drug-free workplace" means a site for the performance of work done in connection with a specific contract awarded to a contractor (i.e. the CM and its consultants, subcontractors, and suppliers), in accordance with this chapter, the employees of whom are prohibited from engaging in the unlawful manufacture, sale, distribution, dispensation, possession or use of any controlled substance or marijuana during the performance of the Contract. 

T.
INSURANCE:  The CM shall have the following insurance coverages at the time the work commences.  Additionally, it will maintain these during the entire term of the Contract and that all insurance coverages will be provided by insurance companies authorized to sell insurance in Virginia by the Virginia State Corporation Commission.
During the period of the Contract the Commonwealth reserves the right to require the CM to furnish certificates of insurance for the coverage required.

INSURANCE COVERAGES AND LIMITS REQUIRED:


A.
Worker's Compensation and Employers Liability - Statutory requirements and benefits.

B.
General Liability - $1,000,000 per occurrence and $2,000,000 aggregate combined limit.  The Commonwealth of Virginia is to be named as an additional insured with respect to the services being procured.  This coverage is to include Premises/Operations Liability, Products and Completed Operations Coverage, Independent Contractor's Liability, Owner's and Contractor’s Protective Liability and Personal Injury Liability.

C.
Automobile Liability - $1,000,000 combined limit for bodily injury and property damage per occurrence.

U. 
PATENTS:  The CM shall obtain all licenses necessary to use any invention, article, appliance, process or technique of whatever kind and shall pay all royalties and license fees.  The CM shall hold the Owner, its officers, agents, and employees, harmless against any loss or liability for or on account of the infringement of any patent rights in connection with any invention, process, technique, article or appliance manufactured or used in the performance of the Contract, including its use by the Owner, unless such invention, process, technique, article or appliance is specifically named in the specifications or plans as acceptable for use in carrying out the responsibilities of the CM under this Contract.  If, before using any invention, process, technique, article or appliance specifically named in the specifications or plans as acceptable for use in carrying out the responsibilities of the CM under this Contract, the CM has or acquires information that the same is covered by letters of patent making it necessary to secure the permission of the patentee, or other, for the use of the same, he shall promptly advise the Owner and the A/E.  The Owner may direct that some other invention, process, technique, article or appliance be used.  Should the CM have reason to believe that the invention, process, technique, article, or appliance so specified is an infringement of a patent, and fail to inform the Owner and the A/E, he shall be responsible for any loss or liability due to the infringement.
V.
QUALIFICATIONS OF CM:
The Commonwealth may make such reasonable investigations as deemed proper and necessary to determine the ability of the CM to perform the Work of the Part 2 - Construction Phase of the Project.  The CM shall furnish to the Commonwealth all such information and data for this purpose as may be requested.  The Commonwealth reserves the right to inspect CM's physical facilities prior to award of a Part 2 – Construction Phase to satisfy questions regarding the CM's capabilities.  The Commonwealth further receives the right to reject any bid or proposal if evidence submitted by or investigations of such CM fails to satisfy the Commonwealth that such CM is properly qualified to carry out the obligations of the Part 2 – Construction Phase Contract and to complete the Work contemplated therein.
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